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Disclaimer

• Training information is provided for general informational purposes only and is not and should not be 

considered legal advice, nor does it establish an attorney client relationship between Associated 

Industries or its attorneys and any attendee or company.

• Where specific issues arise, attendees should seek legal advice from a licensed employment law 

practitioner regarding the particular facts and circumstances of the matter at issue.

• The law changes rapidly and we don’t have time to cover everything. These materials contain 

general information only and may not reflect current legal developments or updates.



Agenda

• Review of the PFML basics

• Recent Amendments to PFML

• Supplemental Benefits

• Continued Health Benefits

• Intersection with FMLA



REVIEW OF PFML BASICS



Paid Family & Medical Leave 
Basics

• Paid Family & Medical Leave is a statewide insurance program that provides partial wage 

replacement to eligible employees under qualifying circumstances when they are out of the 

workplace due to family, medical or military exigency needs.

• Program is funded by premiums paid by employees and (most) employers.

• Employers with fewer than 50 employees are not required to pay into the program; 

employee’s benefits are not reduced if they work for a small employer

• Premium collection started January 1, 2019. Benefits became available January 1, 2020.

• In the first month of benefits availability, ESD received as many applications for 

benefits as were anticipated in the first four months. 

• The current application processing and approval time is 2 to 3 weeks after a 

completed application is submitted for processing (with complete documentation)



Who is covered?

• All Washington employers – including out of state employers with WA employees – are 

required to participate*

• This includes non-profits, state and local government agencies, faith organizations, and

other typically tax-exempt associations.

• Generally, all employees working in Washington pay premiums and are covered

• Employees cannot opt out of any part of the program.

• Exempt from PFML:

• Self employed individuals (may opt in)

• Federal employees

• Federally recognized tribes (may opt in)

• Employees subject to an existing CBA (until it expires, is reopened or renegotiated)



Who is Eligible for PFML? What can it be 
used for?

• Eligible employee is any employee who has worked at least 820 hours for any 

employer (or combination of Washington employers) in the “qualifying period”

• “Qualifying period “ is the first four of the last five completed calendar quarters OR 

the last four quarters from the date leave is to begin

• Eligible employees may take PFML leave for a “qualifying reason” 

• Bonding leave (birth, adoption, foster) (must be used in the 12 months following 

birth or placement) 

• To care for family member’s serious health condition 

• For a qualifying exigency arising out of family member being on active duty (or 

having been notified of an impending call or order to active duty)

• To care for employee’s own serious health condition 



How much leave? 

• Employee may be eligible to take between 12-18 weeks of PFML leave:

• 12 weeks of leave to care for the serious health condition of a family member

• 12 weeks of leave for military exigency needs

• 12 weeks for bonding leave 

• 12 weeks for employee’s own serious health condition, plus an additional 2 weeks (for a 

total of 14 weeks) if the employee is disabled as a result of pregnancy

• TOTAL of 16 weeks for combination of any of the above with an additional 2 weeks 

(for a total of 18 weeks) if the employee is disabled as a result of pregnancy

• The amount of PFML leave available to an employee will not be impacted/set-off/decreased by other leave 

the employee may have taken – such as FMLA leave, COVID-19 related leave, or employer-provided leave

• Prior leave may affect the number of hours an employee has worked with respect to meeting the 820-

hour threshold for eligibility



Benefit amount

•Amount of benefits the employee receives will be calculated based on 

the employee’s wages – minimum weekly benefit is $100; the maximum 

weekly benefit is $1,000.

•PFML benefits will be offset by another other “wages” the employee 

receives during the week.

• If an employee reports the receipt of an employer-provided benefit 

(such as sick leave or PTO) to top off their PFML benefit, the state will 

view this as a “wage” and decrease the employee’s weekly PFML 

benefit accordingly

• “Supplemental benefits” are not reported to the state

•https://paidleave.wa.gov/estimate-your-weekly-pay/

https://paidleave.wa.gov/estimate-your-weekly-pay/


PFML AMENDMENTS



Amendments and Clarifications to PFML

• March 2020, Governor Inslee signed several amendments to PFML into law – these were not 

COVID related but offered some clarifications and additions to the existing law.

• Amendments took effect in June  2020– this review is not exhaustive!

• Definitions:

• “Casual labor:” work that is performed infrequently (12 or fewer times per calendar quarter) 

and irregularly (i.e.., not on a consistent cadence) is not considered covered employment for 

purposes of WA PFML eligibility (employer need not report hours or remit premiums for 

casual labor)

• “Child:” definition expanded to include child’s spouse (son-in-law or daughter-in-law)

• “Supplemental benefit payments:” payments made by an employer to an employee as salary 

continuation or as paid time off and paid by employers in addition to any PFML benefits the 

employee receives 



Amendments and Clarifications to PFML, 
cont.

• Definitions, cont.:

• “Paid time off:” is defined to include vacation leave, personal leave, medical leave, sick 

leave, compensatory leave, or any other paid leave offered by an employer under the 

employer’s established policy

• Amendments clarified that state will not prorate or reduce an employee’s PFML benefits when 

they receive “supplemental benefit payments” from the employer (See later discussion on 

supplemental benefits)

• Changes to “Waiting Period”

• Eliminates 7- day waiting period for qualifying military exigency leave

• Clarifies that waiting period begins on the previous Sunday of the week that an employee 

takes leave for the minimum claim duration (8 hours)

• Clarifies that employees may satisfy waiting period while receiving PTO benefits



Amendments and Clarifications to PFML, 
cont.

• Clarified that employee is disqualified from receiving PFML benefits in any week in which the 

employee is receiving, will receive, or has received compensation from any of the following:

• Title 50 (Washington Unemployment)

• RCW 51.32.060 (WA Permanent Disability)

• RCW 51.32.090 (WA Temporary Disability)

• Or any other applicable federal unemployment benefits, industrial insurance or disability insurance laws

• Expanded scope of complaints and investigations:

• Outlines complaint procedure for employees

• Outlines department’s authority to investigate

• Outlines potential damages

• Provides a “private right of action” for employee to bring private lawsuit to sue employer for violations

• Remains unlawful for employer to interfere with, restrain, or deny the exercise of benefits under PFML 

(no discrimination or retaliation)



Amendments and Clarifications to PFML, 
cont.

• Conditional Premium Waivers:

• Requirements to obtain a conditional premium waiver have been modified

• Previously, an employee had to be “physically based outside of Washington” to be considered for a 

premium waiver

• Statute (RCW 50A.10.040) and administrative rule (WAC 192-510-080) now provide that the employee 

“primarily performs work” outside of Washington and is not expected to perform 820 hours of work in 

Washington

• Remember:

• Employer must still report the employee’s hours worked

• Once the employee works more than 820 hours in 4 consecutive quarters, the waiver expires, and 

employee and employer become responsible for paying all premiums that would have been collected 

during the 4 quarters

• https://resources.paidleave.wa.gov/waivers

https://resources.paidleave.wa.gov/waivers


SUPPLEMENTAL BENEFITS



Supplemental benefits

• “Supplemental benefits” are defined as “payment offered by an employer to an employee who is 

taking leave under Title 50A RCW” (WAC 192-500-180)

• Employer may choose to designate certain employer-provided benefits (such as salary continuation, PTO, 

vacation, sick leave, parental leave) as “supplemental benefits” that an employee may use to supplement 

PFML benefits from the state 

• Employer can designate WHICH benefits they will allow to be used as supplemental benefits

• Employer can designate HOW MUCH of a supplemental benefit an employee may use 

• A limited percentage of the benefit to “top off” PFML and make employee whole, OR

• 100% of the benefit which will make take the employee above their usual earnings (PFML benefit + 

full employer-provided benefit)

• Employers are not required to offer/allow supplemental benefits at all

• There is no magic requirement to designating “supplemental benefits” – it is a best practice for employer to 

identify in policy/handbook which benefits, if any, may be used to supplement PFML benefits



Supplemental benefits, cont.

• If employer offers supplemental benefits, employee has the option whether to use them

• Employer cannot require employee to use supplemental benefits when receiving PFML

• The use of supplemental benefits will NOT reduce the employee’s PFML benefits from the state

• NOTE:

• Under the PFML definitions, “supplemental benefit payments” are specifically excluded from the 

definition of “wages” – so, when used in this “supplemental” fashion, these benefits are NOT considered 

reportable wages! (They are still taxable income to the employee, though)

• It is essential that the employee does NOT report these supplemental benefits as “wages” received 

from the employer when completing and submitting the weekly claims forms

• If the employee reports these payments from the employer, ESD views them as “wages” and will 

reduce the employee’s PFML benefit payments!

• Likewise the employer does NOT report supplemental benefits as “wages earned” or “hours worked” 

on the quarterly reports to ESD and does not deduct premiums from the supplemental benefit payments



Supplemental benefits, cont. 

• Remember……..

• Rules specify that “supplemental benefit payments” are excluded from the definition of wages and are NOT 

reported to ESD (WAC 192-620-030)

• The employer does not report the hours associated with “supplemental benefit payments” as hours 

worked, AND 

• The employer does not make premium deductions from supplemental benefit payments

• Best Practice:

• Designate in your policy/handbook which employer-provided benefits may be used as supplemental 

benefits and at what level or percentage (only to “top off” or full benefit which may take employee above 

usual earnings)

• Before employee takes leave, confirm for employee whether/which supplemental benefits are offered, 

confirm whether employee wants to use supplemental benefits, and clarify that employee should not report 

supplemental benefits on their weekly claim forms or it will reduce their PFML benefit



Supplemental benefits and FMLA 

• Under FMLA, an employer may require the use of all paid leave (except statutorily protected sick 

leave) before FMLA leave becomes unpaid

• Under PFML, however, “required use” is not permitted – instead, the use of paid leave during 

PFML is at the employee’s option

• There may be instances in which the employee is taking FMLA and PFML concurrently –

• The rules and statute offer no clear guidance on this conflict – but best practice is to follow 

the law/rule that provides the most protection to the employee 

• FMLA policy requiring use of all paid leave should not be enforced when employee is taking 

FMLA and PFML concurrently 

• Use of any employer-provided paid leave during FMLA/PFML leave should be at the 

employee’s option



Short Term Disability

• STD benefits are not considered a “supplemental benefit” under WAC 192-500-180

• STD benefits are not considered “reportable wages”

• Per ESD – the state considers STD benefits as a different carve out, controlled by the 

employer (and controlled by the terms of the STD plan) and therefore the state will 

NOT reduce an employee’s PFML benefits if they are also receiving STD benefits

• Per the terms of the plan, disability benefits may be reduced (offset) by amounts an employee 

receives from PFML.



PFML, FFCRA Leave and Supplemental 
Benefits

• There may be times when an employee is eligible for PFML leave (for employee’s own serious health condition 

due to COVID 19, or to care for the serious health condition of a family member caused by COVID 19) and 

optional emergency paid leave benefits under FFCRA (employee cannot work or telework due to COVID 19 or is 

caring for a family member with COVID 19) 

• FFCRA benefits are another category of benefit that may be designated by the employer as a “supplemental 

benefit” when used in conjunction with PFML

• If designated by the employer as a supplemental benefit, FFCRA benefits should not be reported by the 

employee as wages on their weekly claims AND are not subject to premium deductions or quarterly 

reporting by the employer

• On the other hand, where the employee is receiving FFCRA benefits for some other qualifying reason not also 

covered by PFML (i.e. caring for child whose school or daycare is closed) – the FFCRA benefits are subject to 

premium deductions, and are reported on the employer’s quarterly reports as wages earned and hours worked.



JOB RESTORATION & CONTINUATION 

OF HEALTH BENEFITS



Job Restoration

• An employee is entitled to be restored to the same or equivalent position he/she held 

when the PFML leave commenced IF the employee:

• Works for an employer with 50 or more employees; and

• Has worked for that employer for at least 12 months; and

• Has worked at least 1250 hours in the last 12 months. RCW 50A.04.025

• If the employee does not meet these criteria, the employee does not have job restoration 

rights, but is still entitled to take PFML leave if other eligibility criteria are met



Continuation of Health Benefits

• An employee is entitled to continued health benefits during PFML leave “if  required by the 

federal family and medical leave act…” RCW 50A.35.020

• An employee taking PFML is “entitled to the continuation of health benefits … when there is at 

least one day of concurrent use with leave taken under the federal Family and Medical Leave 

Act….” WAC 192-700-020 

• Key :  FMLA and PFML must overlap by at least one day for health benefits to continue 

for the duration of PFML leave. 

• Employers may require employees to continue to pay their portion of the health benefit 

premium



Continuation of Health Benefits, cont.

• There is no independent right to continued health benefits under PFML alone – the continuation of health 

benefits is tied to health benefit continuation under FMLA

• There must be at least one day of overlap between FMLA and PFML for health benefits to 

continue during PFML 

• If there is overlap between FMLA and PFML, employee’s health benefit continue for the 

duration of PFML, even though the FMLA may have run out

• Continuation of benefits applies to  group health benefits; does not apply to benefits such as 

life or disability benefits

• Work with benefit administrator/insurance carrier to review and revise plan documents as 

needed to comply

• If the employee is not eligible for FMLA, or is not taking FMLA, or the employer is a small employer (under 

50) not covered by FMLA, then there is no right to continued health benefit coverage during PFML leave

• Per ESD, the department is continuing to develop administrative rules on the issue of benefit continuation



INTERSECTION OF FMLA AND PFML



Intersection of FMLA and PFML

•Employee may have qualifying reason/condition for leave under both FMLA and 

PFML.

•Employee’s own “serious health condition” 

•Caring for family member with a serious health condition

•Bonding leave

•Military Exigency

•Some employees may seek to extend their leave by running these two leaves 

CONSECUTIVELY:

•FMLA followed by Washington PFML = which may result in employee being 

out of the workplace for 12 weeks of FMLA leave; followed by up to 16 weeks 

of PFML 

•Employer cannot force the employee to apply for PFML leave, so it is within 

the power of the employee to schedule their leaves in this order.



Intersection of FMLA and PFML

•However, if employee applies for/seeks to take PFML first, for a reason that would 

also qualify for FMLA leave, the leaves run concurrently:

•RCW 50A.15.110: “Unless otherwise expressly permitted by the employer, 

leave taken under this title must be taken concurrently with any leave 

taken under the [FMLA].”

•This would limit the employee’s ability to stack leaves end to end – and probably 

limit the total duration of leave to the maximum allowed under PFML



Intersection of FMLA and PFML

•There are some situations in which PFML and FMLA would not run concurrently:

• Employee meets the 820 hour threshold to qualify for PFML, but has not 

worked the1250 hours required to qualify for FMLA;

• Employee’s worksite has fewer than 50 employees within a 75-mile radius (so 

employee isn’t eligible for FMLA, but may still be eligible for PFML which has 

no 50/75 requirement)

• Employee is caring for a “family member” recognized under PFML (such as a 

sibling, grandparent, or an in-law), but not recognized under FMLA (narrowly 

defines “family member” as parent, spouse or child)



A N G E L A H AY E S
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